
WTL?!

Follow us:
@ What The Lawyer
Instagram | Twitter | LinkedIn

www.whatthelawyer.com

COMPANY COMPANY 
LAWLAW

Unfairly Prejudicial ConductUnfairly Prejudicial Conduct
STUDY GUIDE 7



02

Unfair prejudice petitions under Companies Act 
2006: rights and remedies 
A member of a company may petition for relief where:
 
• The affairs of the company are being, or have been, conducted in a manner that is unfairly prejudicial to 

the interests of members generally, or some part of its members, in their capacity as such (including at 
least himself).

• An actual or proposed act or omission of the company is or would be so prejudicial.

(Section 994 CA 2006)

• Members of a company (section 994(1), CA 2006).

• Non-members that hold shares pursuant to a properly executed and delivered stock transfer 
form (section 994(2)).

• Non-members that hold shares pursuant to a transmission by operation of law (i.e. trustee in 
bankruptcy or personal representative of a deceased shareholder) (section 994(2)).

• Trustee or nominee of shares can bring actions in the context of unfair prejudice against the 
interests of the beneficial owner of the shares (but beneficial owner cannot bring the action 
directly (unless they are a transmitee or transferee as above)). 

• Issue: a member holds shares but his/her name has not been entered on the register. They 
are not the recipient via a transfer or transmission – can they bring a claim? No. They 
should apply under s. 125 to get the register rectified instead. 

• The Secretary of State for Business, Enterprise and Industrial Strategy has power to bring a 
petition under section 995 of the CA 2006 – this will reveal whether the affairs of the company 
are being / have been conducted in an unfairly prejudicial manner or an actual or proposed act 
or omission of the company would be so prejudicial. These petitions are rare.

• Majority shareholders are not prevented from petitioning under section 994 but prejudice will 
not be unfair when the petitioner can readily rectify the prejudicial state of affairs himself – in 
this scenario the petition may be struck out (as it was in Re Legal Costs Negotiators Ltd [1999] 
BCC 547).

Who can petition under s. 994?

Who can members bring a claim against?
All companies incorporated 

in England & Wales
Companies that are insolvent, entering into 

administration or liquidation

Quasi-Partnerships

Re Westbourne Galleries Ltd [1973] AC 360 - Lord Wilberforce described 
‘Quasi-Partnerships’ as involving one or more of the following:

• a relationship of mutual confidence between shareholders 
• understanding that all/some shareholders will participate in the con-

duct of the business
• restrictions on transfer of shares 
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What is conduct of the Company?

Conduct must relate to the company’s affairs
The conduct must relate to the management of the company’s affairs - ordinarily this would mean 
the conduct of the board of directors as they manage the business. 

However, it is possible that the shareholders’ conduct may be called into question (specifically if 
they exert control in a way that disrupts management and negatively impacts the running of the 
company). Re Oak Investments Partners XII Ltd [2009] EWHC 176 (Ch)

Conduct must be prejudicial to members’ interests as members 
This has a wide interpretation. 

O’Neill and another v Phillips and others [1999] 1 WLR 1092 - a person became a member of a com-
pany on the basis that he would be involved in the management of it but he was subsequently 
excluded from management. 

However, where the interests of a member other than his interest as a shareholder are prejudiced, 
no petition under s. 994 can be brought. 

• Re J E Cade & Son Ltd [1991] BCC 360 - a shareholder based his s. 994 petition on prejudice to his 
interests as a freeholder of land that the company had been granted a licence to farm - this did 
not relate to his interests as a member and therefore the petition failed. 

Conduct can relate to potential conduct
It is not sufficient to rely on a petitioner’s fear that a future act or omission may occur - the rele-
vant act/omission must be imminent. 

Examples of court not being satisifed that act is sufficiently imminent: 

• majority shareholder indicated desire to carry out an act that may be unfairly prejudicial but the 
board had not yet decided to follow the act - Re A Company (No. 4475 of 1982) [1983] Ch 178 

• circumstances where steps are taken that may facilitate later prejudicial acts

• Re Ringtower Holdings plc [1989] 5 BCC 82 - public company was re-registered as a private 
company and the petitioning shareholder argued that this was to allow the company to pro-
vide financial assistance to puchase company’s shares but such act would be the subject of 
a further special resolution that had not yet taken place. 

Prejudice must be suffered and must be unfair
Petitioner must show both prejudice and unfairness for relief to be granted under a s. 994 petition. 

In appraising unfairness and prejudice a court must take an objective approach applying established 
equitable principles (O’Neill and another v Phillips and others [1999] 1 WLR 1092). 

A starting point should be looking at the basis for which the petitioner agreed to become a member.



Re Gate of India (Tynemouth) Ltd [2008] EWHC 
959 (Ch) - the petitioner became a member of 
the company on the basis he would receive a 
certain level of dividend but he received a lower 
amount without justification. 
(Bear in mind that if a company has no distrib-
utable reserves, it can’t make dividends. The 
above case is where they did have sufficient 
distributable reserves but failed to make the 
appropriate dividend.) 

Re Woven Rugs Ltd [2010] EWHC 230 (Ch) - the 
company director (also the majority sharehold-
er) caused the company to borrow money from 
a third party to finance the repayment of a 
loan he had made to the company in priority to 
repaying loans that had been made by the peti-
tioning minority shareholders (loans were given 
on same terms). 

Examples of unfair prejudice 

Re Coloursource Ltd [2004] EWHC 3078 (Ch) - 
allotting further shares in the company for the 
improper diluting of a minority shareholder’s 
shares is unfair prejudice. 

Failure to comply with the articles of association 
or any shareholders’ agreements or even the CA 
2006 can constitute a breach of the basis on 
which a member became a shareholder so may 
justify bringing a s. 994 petition.  

Remedies 
The court has a wide discretion to make such order as it thinks fit to remedy the unfair prejudice (s. 
996(1) and without limiting this discretion, the court is specifically able to (s. 996(2)):

• regulate the conduct of the company’s affairs in the future
• require the company to refrain from an act or to carry out an act it has omitted to do 
• authorise civil proceedings to be brought in the name of the company 
• prohibit changes to the company’s articles of association 
• provide for the purchase of the shares of a member by the other members or by the company on 

such terms as the court thinks fit (this is the most common remedy!)

The court will be guided, when making a decision, by the need to provide redress to the petitioner and 
the need to regulate the affairs of the company in the future. 

Purchase order
A purchase order requires the wrongdoing member(s) to purchase the petitioner’s shares. 

There are exceptional cases where the majority shareholders have been ordered to sell their shares to the 
minority. This will happen where the conduct of the majority demonstrates that they are unfit to be in-
volved in the company’s affairs. 

If the petitioner and the respondent have equal / same size / same value shares and can’t agree who buys 
who out, the court will decide based on the best interests of the company, extent of the wrongdoing and 
the views of the other stakeholders. 

Valuing the shares

• The valuation is normally determined based on expert evidence received by both petitioner and respon-
dent and the court has a broad discretion to determine the appropriate valuation method (Re Bird Preci-
sion Bellows [198] Ch 658).

 
• Once a market value has been given, the value will be further adjusted to consider:

• disregarding any reduction in value as a result of the unfairly prejudicial conduct
• the date wiill be the date of the purchase order unless that is unfair - if an earlier date needs to be 

used then subsequent events will be ignored to avoid the valuation being distorted by hindsight
• minority discounts (see Re Blue Index Ltd [2014] EWHC 2680 (Ch).
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Refusal by petitioner of a fair offer to purchase his shares

If the offer made by the respondent gives the petitioner all the advantages 
he would have received from the petition, persisting with the unfair prejudice 
proceedings would be regarded as an abuse of process and the petition will 
be struck out (Road Nominees Ltd v Karvaski [2011] EWHC 2214). 

Lord Hoffman provided some guidance on what must be included in a fair 
offer and he emphasised that if the share price has not been agreed between 
the parties the offer must provide for a valuation to be conducted by a com-
petent expert to whom both parties are able to make representations follow-
ing full disclosure of information relevant to the value of the shares (O’Neill v 
Phillips [1999] 1 WLR 1092). 

If the articles of association or a shareholders’ agreement expressly provides 
an exit route on the occurence of an event that is the subject of the unfair prej-

udice then that must be followed and the petition will be struck out. 

The petitioner’s misconduct

There is no strict requirement that the petitioner must come with clean 
hands to pursue a s. 994 petition (Re London School of Economics [1986] 
Ch 211) but any misconduct by the petitioner will be a relevant factor for the 
court when determining what relief should be granted (if any). 

Bars to relief...

A respondent to a unfair prejudice petition may be able to rely on a bar to relief as either a defence or to support an 
application to strike out the petition. 
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