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Section 17 of the Companies Act 2006 defines the constitution as 
the articles and any resolution and agreement to which Chapter 3 
of the Act applies.
Every company must have articles of association. These will be adopted on incorporation. 

By default, the model articles will apply to the company (applicable articles depends on type of company) 
so a company must register specific articles if it doesn’t want the model articles to apply. 

In practice, companies sometimes use the model articles as a starting point when drafting their own be-
spoke articles (so they’ll say some of the provisions don’t apply or change certain provisions to adapt to 
their company). 

People dealing with the company are deemed to have notice of the articles of association (as these are 
available on the public record i.e. at Companies House). This is known as the Doctrine of Constructive Notice. 

Which resolutions need to be registered at Companies House (and 
therefore form part of the company’s constitution)?

• All special resolutions – s. 29(1)(a)

• Resolutions or agreements that are effective be-
cause of the “Duomatic Principle” (i.e. informal 
unanimous assent) – s. 29(1)(b) and (c)

• Resolutions varying class rights – s. 29(1)(d)

• Other resolutions that are required by statute – 
s29(1)(e) such as granting authority for the allot-
ment of shares or a company authorising conflicts 
of interest of the directors. 

Section 17 is not 
exhaustive - other doc-
uments make up the 
constitution too such 
as statement of capital 
and certificate of 
incorporation.

Key constitutional document: the Articles of Association

• Articles are the internal rules and regulations that govern the relationship between the members and the com-
pany. 

• The articles will include rules around how meetings are run, how many directors need to be present to 
make decisions, how directors can be appointed, the process for declaring dividends, how shares can be 
transferred etc. 

• For companies formed under CA 1985 and before – the memorandum of association was a much more 
detailed document and used to include an ‘objects clause’ which restricted what a company could do (i.e. 
set out the purpose of the company). Now the objects clause is deemed as forming part of the actual 
articles. 

• Companies without an objects clause or companies incorporated pursuant to the Companies Act 2006 
have unrestricted objects so there is no limitation on powers (unless the articles expressly include this) - 
S31(1).



03

Amending the Articles of Association

How to amend 
articles of association?

Articles can be amended/varied by way of a special resolution of the 
members under s. 21. 

• A special resolution is a majority vote of 75% or more of the mem-
bers entitled to vote.

• The articles may have particular provisions which state that certain 
members have weighted voting rights or some members have no 
voting rights – these all need to be considered when it comes to 
agreeing to article alterations. 

Can articles be 
‘entrenched’?

YES
s. 22

If articles are ‘entrenched’ it means they can only be changed if certain conditions are met or procedures 
are complied with (this is more restrictive than an alteration pursuant to s. 21). 

Companies House must be informed of entrenchment provisions – s. 23 and when those provisions are varied, 
a statement of compliance that certifies that the alteration was made in accordance with the articles must 
be filed with Companies House – s. 24(2)

Entrenched provisions can be amended in the following ways:

• Method indicated in the articles
• By agreement of all members – s. 22(3)(a)
• Order of the court or other authority that has power to alter the company’s articles – s. 22(3)(b)

Any changes must always be ‘exercised bona fide for the benefit of the company as a whole’.

Allen v Gold Reefs of West Africa 
Ltd [1900] 1 Ch 656

the “Allen test”

The CoA stressed that there is only one test and 
the proper approach was summed up by Scrutton 
LJ:

“when persons, honestly endeavouring to de-
cide what will be for the benefit of the company 
and to act accordingly, decide upon a particular 
course, then, provided there are grounds on 
which reasonable men could come to the same 
decision, it does not matter whether the court 
would or would not come to the same decision or 
a different decision. It is not the business of the 
court to manage the affairs of the company. That 
is for the shareholders and directors” [para 23]. 

Shuttleworth v Cox Bros & Co (Maid-
enhead) Ltd [1927] 2 KB 9, CA

The company’s articles contained restrictive pro-
visions governing the transfer of shares and an 
alteration was made to change these provisions. 

The court held that the alteration was merely 
to relax very stringent restrictions on a share 
transfer in the existing articles and therefore the 
alteration was bona fide for benefit of the com-
pany as a whole.  

Greenhalgh v Arderne Cinemas Ltd 
[1950] 2 All ER 1120

The Allen test explained that the power to alter articles must be in 
accordance with the law “but also bona fide for the benefit of the 
company as a whole and it must not be exceeded”. 

This does not mean the alteration will fail on the basis of the Allen 
test just because the alteration only benefits one member. It can 
benefit just one of the members but still be considered bona fide 
in the interests of the company as a whole. 
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Altering the ‘compulsory transfer provisions’ in the 
articles of association 
Compulsory transfer provisions are provisions in the articles that dictate when shares must be transferred due to 
the occurence of a particular event.  

Example: Mr and Mrs A decide to set up a family company, S Ltd. The articles of association for S 
Ltd state that the shares held in the company can only be owned by Mr and Mrs A, their children 
and their children’s spouses. The articles go on to include a compulsory tranfser provision which 
states that In the event a child of Mr and Mrs A has a divorce, the spouse has to transfer the 
shares back to Mr and Mrs A. 

The application of the Allen test on 
compulsory transfer provisions

 is dictated by 3 cases: 

An alteration made to the articles required any shareholder who competed with the company’s busi-
ness to transfer his shares. 

It was accepted by the court that this was clearly for the benefit of the company (it’s obviously not in 
the interests of the company to have a competing shareholder in the business)

The shareholders owning 98% of the shares in the company wanted to alter the articles to allow them 
to acquire the shares of the remaining 2%. 

Astbury J said this was merely for the benefit of the majority which couldn’t be achieved by agree-
ment. NB. Allen test was not directly applied but same results. 

The company was founded on the expectation that the members would purchase the company’s 
supplies. A member didn’t do this and refused to sell his shares. Alteration was made to the articles 
to give majority shareholder the power to determine that shares of any member (other than principal 
shareholder) should be offered for sale to any person of their choice at fair value. 

Court refused to permit the alteration. Peterson J stated that to say such an unrestricted and unlim-
ited power was for the benefit of the company was to confuse the interests of the majority with the 
benefit of the company as a whole. 

Dafen Tinplate Co Ltd v Llanelly Steel Co (1907) Ltd 
[1920] 2 Ch 124

Brown v British Abrasive Wheel Co Ltd 
[1919] 1 Ch 290

Sidebottom v Kershaw Lease & Co Ltd 
[1920] 1 Ch 154
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Interpreting the articles of association

The articles of association are effectively a contract but the law of contract does not apply 
(i.e. there is no defeasibility on grounds of misrepresentation and common law mistake, 
undue influence and duress (the list goes on) does not apply). 

• Also, articles differ from usual contracts in that they can be varied without the con-
sent of all parties i.e. only 75% or more of the members need to vote in favour of an 
alteration pursuant to s. 21(1). 

So what happens when there are disputes around article interpretation? 

• Courts will construe articles to give them reasonable business efficacy where con-
struction tending to that result is admissible on the language of the articles

• Terms cannot be implied from intrinsic circumstances 

• There is a fine line between refusing to imply terms from extrinsic circumstances 
and the generous construction of a provision in the articles to give effect to the 
obvious intention of the parties

Folkes Group plc v Alexander [2002] 2 BCLC 254

The articles didn’t make sense but adding 5 words made them 
make sense. 

On face value, the words inserted were so “absurd” something 
had to have gone wrong with the drafting. 

Court was entitled to construe the articles by supplying 5 words 
that were mistakenly omitted so that the articles assumed a 
common sense meaning reflecting the true sense of what was 
intended. 



Enforcing the articles of association

Courts have drawn a distinction between: 

1. provisions of the articles creating enforceable personal rights conferred on a member qua mem-
ber (not subject to the rule of Foss v Harbottle); and 

2. provisions which relate to the internal management of the company and are open to ratification 
by the majority and not actionable by individual shareholders.

Individual shareholders cannot enforce articles unless they are trying to enforce a personal right. The 
members and company are bound by the articles pursuant to s. 33 CA 2006 but this does not extend to 
giving members the right to enforce the articles. 

Why?

Foss v Harbottle 
(1843) 2 Hare 461

(1) proper plaintiff in respect of a wrong allegedly 
done to a company is prima facie the company

(2) where alleged wrong is a transaction which might be 
made binding on a company by a simple majority of the 

members, no individual member of the company is allowed 
to bring a claim in respect of it. 

The two fundamental principles that underly these two 
elements are:

(1) respect for the seperate legal personality of a
company 

(2) respect for the principle of the majority rule

Shareholders may also enter into shareholders 
agreements – this is not compulsory and there 
is no need to register shareholders’ agreements 
with Companies House. 

However, shareholders’ agreements (if in place)
govern the relationship between shareholders 
(the agreement will effectively be promises to 
each other and the company). 

Benefits: 

• Contract is binding and all usual contract 
remedies apply

• Adapted to individual circumstances of each 
party

• Enables parties to consider what is import-
ant to them and identify which disputes 
should be resolved

• Cannot be altered by majority of parties 
• Private contract

Shareholders’ Agreements

• Even though a member can’t enforce the 
articles against the company, the company 
can enforce the articles against a member! 

• Members can also enforce the articles 
against other members. 

• Ratification of an unauthorised act is not the 
same as giving a general power to do similar 
acts in the future. 

 
• Shareholders can still make claims under 

s. 994 when they think the affairs of the 
company are being conducted in a way that 
is unfairly predjudicial to their interests. 

• Articles are not enforceable by outsiders!

Final points to note
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