
WTL?!

Follow us:
@ What The Lawyer
Instagram | Twitter | LinkedIn

www.whatthelawyer.com

COMPANY COMPANY 
LAWLAW

DirectorsDirectors
STUDY GUIDE 5



02

Directors

A company is split in terms of ownership and management. 

The shareholders are the owners and the directors are the managers. i.e. directors manage the day to 
day business of the company and carry out a number of powers given to them in the articles of 
association of the company.

The directors are collectively known as the ‘board of directors’. 

The articles of association will set out all the rules and procedures applicable to directors such as:

• how many directors there needs to be
• who can be a director
• grounds to terminate a director
• powers of a director and the board of directors 
• limitations of power on a director (if any) 
• how the board of directors should conduct board meetings
• how directors should deal with any conflicts of interest at those board meetings
• how directors can make decisions

REMEMBER: the articles of association is the document that governs the company. It sets out all its 
rules and procedures in relation to the company. However ultimately the original creators of the 
company will have drafted those articles (and they can be varied by later shareholders). This means 
the articles can be as prescriptive or as relaxed as the company chooses. However, if the company 
choose to include lots of limitations, they have to comply with them unless they vary/alter the 
terms under s. 21. 

Are all directors equal? 

There are three main types of directors recognised by law: 

• de jure directors
• de facto directors
• shadow directors 

In practice, you’ll also come across the following types of directors: 

• executive directors - this term is used to refer to a de jure director who carries out the executive 
functions of the company and is usually a full time employee  

• non-executive directors - this term refers to de jure directors who are not employees of the 
company. 

 
The Companies Act 2006 does not define ‘executive’ and ‘non-executive’ directors. 

All directors (in whatever capacity) must comply with the ‘directors’ duties’. 
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Appointment of directors...

A de jure director is someone formally and val-
idly appointed by the board. 

There will be a process set out for appointment 
of directors in the articles of association. Usu-
ally the directors can decide who is going to be 
a director. 

Shareholder approval will be required by ordi-
nary resolution if the director will have a 2 year 
(or more) service contract which gurantees his 
employment (s. 188). 

The proposed director must consent to being a 
director s. 12(3) and a form AP01 is submitted 
to Companies House to appoint them as direc-
tor on the public record. 

A private company only needs 1 director but a 
public company must have 2 (s. 154). 

The minimum age to be director is 16 (s 
157(1)). 

It is possible to have a corporate director but 
there must be at least one natural person that 
is a director. 
 
The acts of a director are valid regardless of 
any defect which may afterwards be discov-
ered in his appointment or qualification (s. 
161).

Every company must keep a register of direc-
tors with full details of name, address, DOB 
etc (s. 162(1) and (2)) – the register must be 
open and available to the public. 

The company must also keep a private register 
of directors’ residential addresses – this will not 
be available to the public. 

The appointments and resignations of directors 
must be notified within 14 days to Companies 
House (s.167). 

De jure directors
A de facto director is someone who assumes 
the status and functions of a company director 
so as to make himself responsible as if he were 
a de jure director but has not been formally 
appointed. 

It is important to distinguish between someone 
that assumes the status of director from some-
one who is a mere agent, employee or adviser 
to the board. 

In determining whether someone has assumed 
that role you have to take into account all 
relevant factors such as whether he used the 
title, had proper information like management 
accounts on which to base decisions, whether 
he had to make major decisions etc. 

Secteray of State for Trade and Industry v 
Hollier [2007] BCC 11 

Etherton J drew together principles to be applied in 
determining whether someone is a de facto direc-
tor:

1. touchstone is whether director in question is 
part of the corporate governing structure

2. then make distinction between someone who 
participates / has right to participate in collec-
tive decision making on corporate policy and 
strategy and implementation and others who 
may advise but do not participate in decision 
making 

3. defendant may still be de facto even if did not 
have day to day control and only involved in 
part of company’s activities

4. issue to be determined objectively on basis of 
relevant facts. Defendant held out by company 
or claimed to be a director and whether had 
access or ability to get relevant company info is 
likely to be relevant and may be decisive. Also 
factors such as family relationship with directors 
and own financial interest may also be relevant. 

De facto directors 

This category is to cover those who are influential in the running of the company but don’t take up a posi-
tion on the board. 
• Defined in s. 251(1) CA 2006 as “a person in accordance with whose directions or instructions the di-

rectors of the company are accustomed to act.” However, a person is not deemed a shadow director 
only by reason that the directors act on advice given by him in professional capacity – 251(2) 

• Question usually comes about when looking at disqualification proceedings under Company Directors 
Disqualification Act 1986 and in the context of liability for wrongful trading.

Shadow directors 



Termination of directors’ appointment...
A director can be terminated from his appointment of director in the following ways: 

• removal by an ordinary resolution of the shareholders (i.e. simple majority of 51% or more). This will 
happen if the company want to remove the director before his term in office expires - s. 168(1)

• retirement 

• he can resign – if he resigns he’ll have to give notice to the company

• vacate office – i.e. the articles of association could set out specific events that mean on the occurence 
of such an event, the director must vacate from office (examples include bankruptcy, death etc). 

• disqualification pursuant to the Company Directors Disqualification Act 1986.
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Directors’ Duties
Let’s be clear, directors’ duties are owed by all directors to the company so that includes ‘de 
jure directors’, ‘de facto directors’ and ‘shadow directors’.  

The Companies Act duties are as follows: 

• Duty to act within their powers (s. 171)

• Duty to promote the success of the company (s. 172)

• Duty to exercise independent judgement (s. 173)

• Duty to exercise reasonable care, skill and diligence (s. 174)

• Duty to avoid conflicts of interest (s. 175)

• Duty not to accept benefits from third parties (s. 176)

• Duty to declare interest in proposed transactions with the company (s. 177)

 

All of the above duties are cumulative – more than one duty may apply in any given transaction.

The general duties are owed to the COMPANY and not to the shareholders or creditors. Therefore if a 
director breaches a duty set out in CA 06, it is the company that needs to bring the action.



Duty to act within powers (s. 171)

There are two elements to this duty:

(a) The director(s) should act in accordance with the company’s constitution; and
(b) The director(s) should exercise their powers only for the purposes for which they are conferred. 

Firstly, don’t forget e-guide 1 – what forms part of a company’s constitution? Do you remember? Hint: 
articles, special resolutions, shareholders agreement… This means it’s not just about checking what’s in the 
articles but any other documents that form part of the company’s constitution. This will help you work out 
what the director is and isn’t authorised to do. 

The issues with how this duty works in practice relate to:

• how the ‘purpose’ of a power is ascertained; and 
• to what extent an improper purpose may taint a decision. 

These issues are not clarified by statute so you have to look at case law! 

Also consider whether 
the director has actual, 
implied or apparent 
authority. 

“The principle has nothing to do with fraud. The 
important point for present purposes is that the 
proper purpose rule is not concerned with excess 
of power by doing an act which is beyond the 
scope of the instrument creating it as a matter 
of construction or implication. It is concerned 
with abuse of power, by doing acts which are 
within its scope but done for an improper reason. 
It follows that the test is necessarily subjective. 
‘Where the question is one of abuse of powers,’ 
said Viscount Finlay in Hindle v John Cotton Ltd 
(1919) 56 Sc LR 625, 630, ‘the state of mind of 
those who acted, and the motive on which they 
acted, are all important’.”

“[I]t is necessary to start with a consideration of 
the power whose exercise is in question..... Hav-
ing ascertained, on a fair view, the nature of this 
power, and having defined as can best be done 
in the light of modern conditions the, or some, 
limits within which it may be exercised, it is then 
necessary for the court, if a particular exercise 
of it is challenged, to examine the substantial 
purpose for which it was exercised, and to reach 
a conclusion whether that purpose was proper 
or not. In doing so it will necessarily give credit 
to the bona fide opinion of the directors, if such 
is found to exist, and will respect their judgment 
as to matters of management; having done this, 
the ultimate conclusion has to be as to the side 
of the fairly broad line on which the case falls.”

ECLAIRS GROUP LTD AND GLENGARY OVER-
SEAS LTD v JKX OIL AND GAS PLC [2015] 

UKSC 71

HOWARD SMITH LTD v AMPOL PETRO-
LEUM LTD [1974] AC 821

What about if there are lots of purposes with a combination of both proper purposes and 
improper purposes?
Well case law helps on this point too:

ECLAIRS GROUP LTD AND GLENGARY OVERSEAS LTD v JKX OIL AND GAS PLC [2015] UKSC 71 

[IN OBITER] Lord Sumption (to which Lord Hodge also agreed) said that where directors have multiple pur-
poses then you need to do a ‘but for’ test:

• Look at the improper purpose and then consider whether the decision would have been made if the 
directors were not moved by it

• If the decision wouldn’t have been made without the improper purpose – it would be irrational to allow 
it to stand simply because the directors had other, improper considerations in mind as well, to which 
perhaps they attached greater importance

• Equally look at the proper purposes and if they would still have been exercise even in absence of im-
proper purpose, if so...  “difficult to see why justice should require the decision to be set aside” 
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Duty to promote the success of 
the company (s. 172)

This duty is that a director must act in a way that they consider to be in ‘good faith’ and 
would ‘be most likely to promote the success of the company for the benefit of its members 
as a whole’ (s. 172(1)).

When doing this, the director must have regard to (amongst other things) the matters 
listed in s. 172 (i.e. long term impact, interests of employees, business relationships 
etc.)

There are certain circumstances where directors may need to act in the interests of 
the creditors – s. 173(2) so this duty is subject to any law that requires this. 

The above factors are not exhaustive, they are the bare minimum for directors to 
consider when making a decision. Decisions aren’t just as a board but even when an 
individual director makes a decision. 

The duty to exercise reasonable care, skill and diligence (s. 174) also applies here – 
you may need to get expert advice when making certain decisions. 

What is the scope of the duty?

RE SOUTHERN COUNTIES FRESH FOODS LTD 
[2008] EWHC 2810 

The court compared the new wording with the 
old wording at common law i.e. ‘act bona fide 
in the interests of the company’ – the conclu-
sion was that they are the same thing but the 
new wording gives a more readily understood 
definition of the scope of that duty. 

The court confirmed the first limb of s. 172(1) 
is a subjective test i.e. look at whether the 
director honestly believed that they acted in a 
way that was most likely to promote the com-
pany’s success. 

The test is only subjective where there is 
evidence that there was actual consider-
ation of the best interests of the compa-
ny. 

If there is not – the test is objective. 

• i.e. ‘whether an intelligent and hon-
est man in the position of a director 
of the company concerned could, in 
the circumstances, have reasonably 
believed that the transaction was for 
the benefit of the company’ 

HELLARD AND ANOTHER (LIQUIDATORS OF 
HLC ENVIRONMENTAL PROJECTS LTD) V 

CARVALHO [2013] EWHC 2876

Objective test may also be applied where 
a creditor has a material interest and that 

was unreasonably overlooked and not 
taken into account.

Whose interests are we considering when looking at the interests of the company? The 
current shareholders or the current and future shareholders? 

Common law position (pre CA 2006): it was interpreted that you act in the interests of both current and 
future shareholders and balance short term interests with long term intersts. So even if something benefits 
current shareholders, if it could damage the company’s long term interests than it’s not in the company’s 
interests – see Dawson International plc v Coats Paton plc [1989] BCLC. 

CA 2006: unclear. Wording looks like it’s taking into account present members only. 
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How to document it?

• Good to have a record
• Record that directors have taken into account factors in board minutes
• Each factor considered need not be minuted but any relevant factors should 

be reflected

Under Companies (Miscellaneous Reporting) Regulations 2018 (SI 2018/860) – for financial years on or after 1 
January 2019, a company’s (unless it’s a medium or small company that is exempt) strategic or direc-
tors’ report must include (amongst other matters):

• a section 172(1) statement describing how directors have had regard to matters in 172(1)(a) to 
(f) when performing duties under s. 172

• A statement summarising how directors have had regard to need to foster company’s business 
relationships with suppliers, customers and others and effect of that regard including prinicipal 
decisions taken by company during financial year

• If company has average of more than 250 UK employees, statement summarising how company 
has engaged with UK employees and how directors have had regard to their interests and effect of 
that regard including prinicipal decisions taken by company during that financial year

Do directors need to think about the interests of the creditors too?

Duty in s. 172 is subject to any enactment or rule of law requiring directors to consider or act in 
the interests of the creditors of the company – s. 172(3). 

Duty is therefore displaced when company is insolvent.

In stages pre insolvency, duty may be modified so that directors have regard to interests of credi-
tors as company nears insolvency.

Rule of law reference – common law rule where company was insolvent, directors had to consider 
interests of creditors as paramount and take those interests into account when carrying out their 
duties to the company – duty was owed to the company, not creditors directly 

– LIQUIDATOR OF WEST MERCIA SAFETYWEAR LTD v DODD AND ANOTHER (1988) 4 BCC 30
Issues:

(1) when does the duty arise? 
This is a matter of debate.

It was recently considered in CoA case (which at time of writing is due to be heard by Supreme Court and 
one of the points is whether duty to consider creditors is merely a real risk of, as opposed to probability of 
or close proximity to insolvency) – BTI 2014 LLC v SEQUANA SA [2019] EWCA Civ 112 

4 possible points in time:

1. Company is actually insolvent, either on cash flow or balance sheet basis [at this point duty is engaged]
2. When company is on verge of insolvency or nearing or approaching insolvency 
3. May arise when company is or is likely to become insolvent. 
4. There is a real, as opposed to remote, risk of insolvency 

(2)  once you know the duty is established – what’s the nature of the duty? Is it paramount or 
is it to be considered but not decisive? 

Area is uncertain.

07



Duty to exercise independent 
judgement (s. 173)

Directors must exercise their powers independently, without delegating that power to others unless they 
are authorised to do so in the constitution. 

• A director must exercise independent judgement and not decide to do something because he was influ-
enced by someone else (be that a third party or a shareholder). 

This is not a fiduciary duty.

The govt has said that this duty will not prevent directors relying on advice as long as they exercise their 
own judgement in deciding whether to follow that advice. 

Duty to exercise reasonable 
care, skill and diligence (s. 174)

This codified the common law duty of care set out in...

Re D’Jan of London Limited [1993] BCC 646
Facts: 

• A director failed to read an insurance proposal (that was filled in by someone else) before signing 
it. The form contained inaccurate information and enabled insurers to repudiate the policy. 

• The liquidator brought an action against the director in negligence. 

Held: 

• Director’s duty of care at common law is the same as set out in s. 214 Insolvency Act 1986. 
• By failing to read the proposal, the director had been negligent and it could not be said that the 

shareholders had authorised his act since they did not give any thought to the manner in which the 
proposal was completed. 

The case was one where the court would exercise its discretion under s.727 of the Companies Act 
1985 because the negligence was not gross and the only interests that were put at risk at the time of 
the proposal form were those of the director and his wife. 

Under s. 174, a director must exercise the care, skill and diligence which would be exercised by a reasonably 
diligent person with both: 

• The general knowledge, skill and experience that may reasonably be expected of a person carrying out 
the functions carried out by the director in relation to the company (the objective test).

• The general knowledge, skill and experience that the director actually has (the subjective test).
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Duty to avoid 
conflicts of interest (s. 175)

Essentially, a director shouldn’t put himself in a postion where there is a conflict or possible conflict be-
tween the duties he owes to the company and his own personal interests (which include duties he owes to 
a third party in some other capacity). 

This duty of the director is based on two equitable principles, the non conflict and the no profit rules and it 
treats the no profit rules as a part of the non conflict rule. 

In fact the most important situation in which the non conflict and the non profit rules applied in equity are 
excluded from s 175 by s 175(3)

The test of whether there is a breach of the s. 175 duty is objective. It does not depend on whether the 
director is aware that what they are doing is a breach. See Richard Pharmacology Ltd v Chester Overseas Ltd and 
others [2014] EWHC 2692.

• Two directors purchased land next to the company
• Opportunity to acquire the land came about outside of their role as director of the company
• But it was in interests of the company to know about the land purchase possibility
• It was therefore held that there had been a breach of duty due to the conflict between the directors’ 

personal interests and the company’s interests.

Bhullar v Bhullar [2003] EWCA Civ 424

The rule of the corporate opportunity in Bhullar is neither based on the 
property misuse nor on the breach of the confidential information. The 
decision is based on the ordinary rule of the conflict of interest. 

This section is seperate from the situation 
where a conflict has arisen as a result of 
a particular arrangement or transaction 
that the company is entering into – this is 
covered by s. 177 and 182.

S. 175 is not infringed if authorisation has been given by independent directors (i.e. the non-conflicted 
directors) 

• If private company formed after 1 Oct 2008 – directors can authorise unless constitution says no
• If private company formed before 1 Oct 2008 – directors can authorise provided constitution 

doesn’t say can’t and also have to get members to pass ordinary resolution on or after 1 Oct 2008 
permitting authorisation – must be filed at Companies House.

• Public companies – can only give authorisation if articles specifically allow 

Where a board authorises the conflict, it is only effective if quorum is met without the conflicted direc-
tor participating in the decision. 

Obviously a director is still bound by conflicts of interests duty in relation to property, information or 
opportunities that arose whilst he was a director. 
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Duty not to accept benefits from 
third parties (s. 176)

This is a fiduciary duty prohibiting exploitation of position of director for personal benefit. 

Directors should not accept any benefit (incl a bribe) from a third party that is given as a result of them 
being a director or doing/not doing something as a director. 

The benefit has to give rise to a conflict – so if there’s no conflict, there’s no infringement. 

This cannot be authroised by the board. Articles could contain provisions dealing with what is / isn’t ac-
ceptable i.e. a gift up to to a certain value may be acceptable. 

This duty still applies after the individual ceases to be director. 

Duty to declare interest in a proposed transaction 
or arrangement with the company (s. 177)

This statutory duty replaces the equitable rule that directors may not have an interest in a 
transaction unless their interest has been authorised by the members. 

To get authorisation, the director must declare the nature and extent of their interest (this can be direct or 
indirect) in the transaction. This can take place at a board meeting (s. 184), by written notice (s. 184) or a 
general notice (s. 185) before the transaction is entered into by the company.  

Note - where the declaration made later becomes inaccurate or incomplete, a further declaration must be 
made. 

No declaration will be needed if:

• the director did not know about his interest 
(does not include situations that he ought 
reasonably be aware of though); 

• the situation cannot reasonably be regarded 
as likely to give rise to a conflict; 

• the other directors are aware of the con-
flict; 

• it relates to the terms of the director’s ser-
vice contract which have already been con-
sidered at a previous board meeting; and

• there is only one director (i.e. sole director) 
- but balance this against the fact that if he 
does not note his interests it could prevent 
him relying on s. 180(1) protection. 

S. 182 also provides that a director must 
declare the nature and extent of his (direct 
or indirect) interest in an existing transac-
tion or arrangement - this is not a ‘general 
duty’ but is an obligation for the director. 
This covers situations where the director did 
not declare his interest before the transac-
tion under s. 177!

Conflicts can be authorised pursuant to 
an ordinary resolution of the members - s. 
180(4)(a)

The conflicts can also be authorised by 
directors if the articles allow this. 
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So what happens if a director 
breaches the duties?

Action by the company
• As the duties are owed to the company, only the company can bring a claim! 

• Shareholders can bring a derivative action on the company’s behalf (check out our full e-guide dealing 
with derivative actions!): 

 
• derivative actions are in respect of actual or proposed acts or omissions involving negligence, de-

fault, breach of duty or breach of trust by director of the company – s. 260(3)

• The derivative claim would be refused by court if:

• A person acting in accordance with duty to promote success of company would not seek to 
continue the claim

• Act or omission giving rise to cause of action has been authorised or ratified by company – s. 
263(2)

• Directors do not need to personally benefit from the breach to bring a claim. 

Remedies
S. 178 CA 2006 makes clear that the consequences for a breach or threatened breach of duty under s. 
171 to 177 are the corresponding common law or equitable principles. Save for the duty to exercise rea-
sonable care skill and diligence, the statutory duties are enforceable in the same way as fiduciary duties (s. 
178(2)). 

The remedy for a breach of the duty of care, skill and diligence is usually damages (it is a claim in negli-
gence). 

Remedies for breaches of other fiduciary duties include:

• An injunction. 
• Setting aside of the transaction, restitution and account of profits.
• Restoration of company property held by the director.
• Damages. 

A breach of duty may also be grounds for the termination of an executive director’s service contract, or for 
disqualification as a director under the Company Directors Disqualification Act 1986.

Relief from liability
• S. 239 – company can ratify the conduct of a director amounting to negligence, default, breach of duty 

or breach of trust in relation to the company

• S. 1157 – court can relieve director if it considers director has acted honestly and reasonably and con-
sidering all circumstances of case, ought fairly to be excused. 
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Specific conflicts - CA 2006, Pt 10, Ch 4

Sections 188 to 226 provides that certain transactions between a company and its 
directors (or between a company and persons connected to its directors), must first be 
approved by shareholders. These transactions are:  

Long term service contracts

Substantial property transactions

Loans and credit transactions

Payments for loss of office

To approve any of 
these transactions, an 
ordinary resolution (sim-

ple majority - 51% 
or more) is required 

(unless articles speci-
fy higher vote)

Who are persons connected? 
This is covered by a definition set out in ss. 252 – 256 – key categories for “persons connected with a 
director” are:

• Members of the family
• Body corporate with which he is connected
• Trustee of a trust - the beneficiaries of which are directors or members of his family or companies 

with which he is connected
• Any partner of the director or partner of any person who by virtue of any of the other categories 

is connected with that director
• Certain firms with which director is connected – s. 252(2)

If the director is a 
director of the par-

ent/holding company, 
the transaction must 
be approved by mem-
bers of parent/holding 

company too.

Shareholder approval not required where:
• Not UK registered company 
• Company is wholly owned subsidiary of another body corporate
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Long term service contracts

A director’s service contract is a director’s employment contract for a guaranteed term of at least 2 years – 
s. 188(1). 

• Basically, the contract will contain a clause that says the company cannot terminate the contract and if 
they do, it will only be in specific circumstances – s. 188(3) 

• Contravention of s. 188 means the contract is void and the contract is deemed to contain a term enti-
tling the company to terminate the contract at any time by giving reasonable notice – s. 189 

• Directors’ service contracts are defined in s. 227 as including contracts of service, contracts for service 
and letters of appointment as directors – details should be available for inspection by any member at 
registered office. 

Employment is defined to mean any employ-
ment under a director’s service contract – s. 
188(7)

S. 277 – director’s service contract means a 
contract under which:

• A director of the company undertakes per-
sonally to perform services (as director or 
otherwise) for the company or for a subsid-
iary company

 
• Services (as director or otherwise) that a 

director of the company undertakes per-
sonally to perform are made available by a 
third party to the company, or to a subsid-
iary of the company. In such circumstances 
the director need not be a party to the 
agreement.

What is prohibited? What do we mean by ‘term’?
The ‘guaranteed term’ of director’s employment 
is:

• a period that continues and can’t be termi-
nated by the company by notice or can be 
so terminated only in specified circumstanc-
es – s. 188(3)(a) 

• if the contract is terminable by notice – the 
period of that notice is the guaranteed term 
– s. 188(3)(b)

• in terms of both guaranteed term without 
notice and then terminable with notice un-
der (a) and (b) then aggregate of both – s. 
188(3) 

• If company enters into new contract more 
than six months before end of guaranteed 
term = the unexpired period of guaranteed 
term of original must be added to guaran-
teed term of new contract – s. 188(4) 

• The directors remuneration arrangements 
contained in contracts will make provision for 
payments to be made as compensation for the 
director in the event of loss of office or on re-
tirement from office 

• The purpose of getting shareholder approval 
of these contracts is to draw the shareholders’ 
attentiton to the compensation which may be 
payable should the director be dismissed

• A company can’t make payment for loss of of-
fice (or on retirement) to a director of a com-
pany or of its holding company unless payment 
has been approved by resolution of members of 
company and members of holding company – s. 
217 

To get member approval, the following proce-
dure applies: 
1. A ‘memorandum’ setting out the proposed 

contract needs to be made available to the 
members

2. If approval is by written resolution then the 
memorandum needs to be sent at the time 
the written resolution is sent out.  

3. Accidental failure to send or submit mem-
orandum to one or more members shall be 
disregarded – s. 224 

4. If resolution is via meeting – memorandum 
needs to be made available for inspection 
by members of company at registered office 
for not less than 15 days ending date of 
meeting.

Payments for loss of office - s. 215 – 221
Member approval:
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Substantial property transactions

Shareholder approval is required for arrangements where a company buys or sells, or is to buy or sell, a 
substantial non-cash asset (defined in s. 1163) from or to any of the following:
• Director of the company
• Director of the holding company
• Person connected with director of company 
• Person connected with a director of its holding company 

(see ss. 190 – 196)

What is a ‘non-cash asset’?

A “non-cash asset” is defined to mean any property or interest in property other than cash. “Cash” includes 
foreign currency (section 1163(1), CA 2006). 

A reference to the transfer or acquisition of a non-cash asset includes both: 

• The creation or extinction of an estate or interest in, or a right over, any property.
• The discharge of a liability of any person, other than a liability for a liquidated sum.

What is a ‘substantial non-cash asset’?

An asset is a substantial asset in relation to a company if its value exceeds either of the following (see s. 
191 CA 2006):

• 10% of the company’s asset value and is more than £5,000.
• £100,000.

A company’s “asset value” (for this purpose) is:

• the value of the company’s net assets determined by reference to its most recent statutory accounts.
• if no statutory accounts have been prepared, the amount of the company’s called-up share capital.

Whether an asset is a substantial asset must be determined at the time the arrangement is entered into 
(section 191(5)) (i.e. at the time the board is approving the transaction). If it can’t be determined at this 
point then it won’t fall within s. 190 (see Ultraframe (UK) Ltd v Fielding and others [2005] EWHC 1638). 

Are there any exceptions?

Yes. No approval is required if: 

• company is not a UK registered company 
(s. 190(4)(a))

• company is a wholly owned subsidiary of 
another company (s. 190(4)(b))

• the transaction is with a member in his 
capacity as a member of the company (s. 
192(a)

• the transaction is between a holding com-
pany and its wholly owned subsidiary (s. 
192(b)(i))

• the transaction is between two wholly 
owned subsidiaries of the same holding 
company (s. 192(b)(ii)). 

Can it be avoided?

If the company enters into the transaction in con-
travention of s. 190 then the arrangement is void-
able at the instance of the company unless (s.195):

• restitution of the money or asset is no lon-
ger possible

• the company has been indemnified under s. 
195(3) 

• rights were acquired in good faith, for value 
and without actual notice of contravention 
by person who is not a party to arrange-
ment but would be affected by avoidance. 

Transaction that has already been entered into 
in contravention can be subsequently affirmed - 
s. 195 (in reasonable time)
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Loans and credit transactions

In the case of private companies (other than private companies associated with public companies), loans 
to directors and directors of holding companies are permissible with the approval of the members (and if 
necessary members of the holding company). 

“Loan” is not defined. It was held in Champagne Perrier-Jouet SA v HH Finch Ltd [1982] 1 WLR 1359 that es-
sentially loan is a requirement for repayment. 

There is some dispute over whether the sum paid has been paid as a loan (subject to repayment) or as an 
advance on remuneration (not subject to repayment). This was considered in Currencies Direct Ltd v Ellis 
[2002] 1 BCLC 193. 

The relevant transaction can be authorised as follows: 
• A ‘memorandum’ setting out the matters (specified in relevant sub-claus-

es of relevant sections of the Act) is made available to the members 
which specifies:
• nature of the transaction
• value of the transaction
• extent of company’s liability under any transaction connected with 

the relevant transaction
• The members of the company approve the memorandum by an ordinary 

resolution (51% or more) unless articles require higher majority. 
• Holding company must also approve if applicable. 
• If approval is by written resolution then the memorandum needs to be 

sent at the time the written resolution is sent out.  
• Accidental failure to send or submit memorandum to one or more mem-

bers shall be disregarded – s. 224 
• If resolution is via meeting – memorandum needs to be made available for 

inspection by members of company at registered office for not less than 
15 days ending date of meeting.

Approval

Public companies or companies associated with a public company may not make a ‘quasi-loan’ (defined in 
s. 199) to a director of the company or its holding company or give a guarantee or provide security in con-
nection with a quasi-loan made to any person to such a director unless the transaction has been approved 
by an ordinary resolution of the members (and resolution of the holding company if applicable) - s. 198

The same restriction applies for a public company or a company associated with the public if they make a 
loan or quasi-loan to a ‘connected person’ too (s. 200) i.e. it has to approved by an ordinary resolution. 

Loans...

Quasi - loans...

Credit transactions...
Public companies or companies associated with a public company may not enter into a credit transaction 
as creditor for the benefit of a director or its connected persons or give a guarantee or rpovide security in 
connection with a credit transaction unless  the transaction has been approved by an ordinary resolution 
of the members (and resolution of the holding company if applicable) - s. 201

Credit transaction is defined in s. 202. 

15



Thank you for downloading 
the Company Law Study Guide 5!

© What The Lawyer
for more information, visit:
www.whatthelawyer.com
Email: contact@whatthelawyer.com

FOLLOW US:
@WHATTHELAWYER
INSTAGRAM | TWITTER | LINKEDIN


