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You can see how the ‘separate 
legal personality’ works when you 

consider the case of 
Foss v Harbottle (1843) 2 Hare 461 
which establishes the principle 
that if a wrong is done to the 

company, it is the company that 
has the claim and not the share-

holders!

• Mr Saloman sold his shoe business.
• The shareholders of the business were Mr S, Mrs S and their 5 children 
• As part of the consideration for the sale, Mr S received fully paid up shares and 

debentures to the value of £10,000 
• He assigned his consideration to another party (the “Assignee”). 
• This effectively meant both Mr S and the Assignee were creditors of the business. 
• On liquidation of the business, the creditors tried to hold Mr S liable for the debts 

of the company claiming that the whole sale was a fraud on the company’s credi-
tors. 

• At first instance, this was agreed i.e. the company was just an agent for Mr S
• Mr S appealed but this was rejected by the Court of Appeal 
• Further appeal to House of Lords – concluded nothing untoward about the trans-

action so decisions of lower courts were reversed. No sham or fraud. 
• Lord Macnaghten noted that when a memorandum of association is duly signed 

and registered, a body corporate is formed and cannot lose its status by issuing 
the bulk of its shares to one person 

• Result = HOL affirmed that the company is not, per se, an agent of its sharehold-
ers, even if control is concentrated in only one shareholder.
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Once a company is incorporated and registered at Companies 
House - it becomes a seperate legal entity that is distinct and 
seperate from its shareholders. 

Salomon also legitimises the 
fact that subsidiaries within a 
group of companies can all be 
separate and distinct entities 

and are not necessarily 
agents of the parent company.

Salomon v Salomon & Co Ltd 
[1897] AC 22, HL
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There are two key exceptions to the 
‘separate legal personality’ 

principle:

(1) There’s actually an ‘agency relationship’ between the shareholders and the company 
(this effectively means the company is just acting as an agent for the shareholder and does not have 
business of its own)

A film was made by an English company and it claimed that the film was a British 
film. This was to attract tax advantages. 

The English company had a capital of only £100 and owned no premises other than 
the registered office and had no staff. 

The film was funded by an American company which held 90% of the English com-
pany’s shares.

The court held that the film was not a British film as the English company was al-
ways acting as agent and nominee of the American company. 

A shareholder/parent company holding all/majority of the shares does not auto-
matically mean the company is acting as an agent though. 

‘Smith, Stone & Knight Ltd v Birmingham Corp [1939] 4 All ER 116’

Atkinson J said that an agency relationship is a question of fact i.e. you need to 
look at the facts of each case to decide whether there is an agency relationship. 

Is the company carrying on the business as the shareholders’ business or in its own 
capacity? 

Things to consider:

• Who was really carrying on the business
• Who received the profits
• Who actually conducts the business
• Who appointed the people that do the conduct of business
• Who was the head and brains of the venture
• Who was in effective and constant control of the business 

‘Re FG (Films) Ltd [1953] 1 All ER 615’
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In terms of identifying situations where a company is a mere 
façade, the courts have provided sparse guidance. 

The CoA in Adams v Cape Industries plc [1990] BCLC 479 
was prepared to accept that the essence of situations where 
piercing does occur generally involve situations where the corpo-
rate structure has been used by the defendant to evade:

(1) Limitations imposed on his conduct by law

(2) Such rights of relief that third parties already possess against 
him

It was emphasised in this case that the motive of the defendant 
is a significant element for the court to consider when looking at 
these types of cases. 
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(2) The company was set up as a ‘mere façade concealing the true facts’ in which case the court will 
disregard the company structure to get to the shareholders behind it... 
(in other words they will ‘pierce the corporate veil’)

The principle of piercing the corporate veil came from the HOL in 

    Woolfson v Strathclyde Regional Council (1979) 38 P & CR 521, HL. 

• The case concerned the amount of compensation payable on a compulsory acquisition 
of certain land by the local authority.

• The land was owned by W and S Ltd.
• W held 20 of the 30 issued shares in S Ltd.
• Mrs W held 10 shares in S Ltd.
• The land subject to the compulsory acquisition order was occupied by C Ltd which 

carried on its business on the land concerned. 
• W held 999 shares in C Ltd and Mrs W held 1 share. 
• W wanted himself, C Ltd and S Ltd to be treated as one entity embodied as himself 

(i.e. he wanted to pierce the corporate veil himself) for compensation purposes.
• HOL rejected this – they said it’s only appropriate to pierce the corporate veil where 

special circumstances exist indicating that the company is a mere façade concealing 
the true facts.

• There were no grounds here as C Ltd had no control over S Ltd or W (i.e. the actual 
owners of the land) and S Ltd had no interest in C Ltd. The only connection was that 
W held some shares in S Ltd and C Ltd

• Also W could not be seen as a sole shareholder as there was nothing to indicate his 
wife (Mrs W) was holding her shares as nominee for W. 
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Example of ‘evading limitations imposed by law’: 

• In an attempt to evade an order for specific performance, the defendant trans-
ferred a property to a company he set up where only he and a clerk of his 
solicitors were the shareholders and directors. 

• Court ordered specific performance against the company as it was merely a 
mask used to evade the defendant’s obligations. 

Jones v Lipman [1962] 1 All ER 442

Example of ‘evading rights of relief third parties possess’: 

• Creditors had charges over a company.
• So the company shifted its assets to another company to avoid those charges.
• Held – receiver would be appointed over the assets of the second company 

which was arguably nothing more than the first company in a new guise (i.e. 
they pierced the corporate veil). 

BCCI SA v BRS Kumar Bros Ltd [1994] 1 BCLC 211

HoweverIn Adams v Cape Industries, the CoA said the 
veil shound’t be pierced if the corporate struc-
ture is structured in a way to evade rights of 
relief a third party may have in the future. 

This principle was noted by Slade LJ i.e. if the 
corporate group has been structured in a way 
that legal liability in respect of future activities 
of the group fall on another member of the 
group rather than the defendant – the court is 
not entitled to lift the corporate veil.
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TOPCO

BOTCO

SUBSID 1 SUBSID 2 SUBSID 3

As you may know, it’s possible for a company to be one of many companies within one 
big group of companies. 

The group will be made up of a ‘holding company’ (that’s the company at the top of the 
chain aka the parent company) and then ‘subsidiaries’ (companies along the chain). 

In the diagram above, Topco is the holding company and Subsid 1, Subsid 2 and Sub-
sid 3 are subsidiaries of Topco and Botco is a subsidiary of Subsid 1 and Topco (see s. 
1159(1). 
All 5 companies are part of the same group.  

s. 1159(1) CA 2006 defines a subsidiary company - a company is a ‘subsidiary’ of another company, its 
‘holding company’, if that other company - 

(a) holds a majority of the voting rights in it, or

(b) is a member of it and has the right to appoint or remove a majority of its board of
 directors, or 

(c) is a member of it and controls alone, pursuant to an agreement with other members,
a majority of the voting rights in it, 

or if it is a subsidiary of a company that is itself a subsidiary of that other company.  

Companies within a group of companies are all separate legal entities and are not 
agents of their controlling shareholder (so each of Topco, Subsid 1, Subsid 2, Subsid 
3 and Botco are all seperate legal entities, distinct from each company within the 
group). This principle was confirmed as a result of the decision in Salomon. It was 
further noted by Slade LJ in Adams v Cape Industries and emphasised in Ord V Belhav-
en Pubs Ltd [1998] 2 BCLC 447, CA.
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Why do businesses have group structures? 

It may be administratively convenient to 
have a group (i.e. each company within 
the group provides a different service) 
and/or it may be more economically 
efficient to divide the activities of the 
organisation between subsidiaries. It 
may also make geographical sense too!

Another reason a group will have multi-
ple companies is to limit its liabilities. 

This was emphasised in 
Re Southard Ltd [1979] 3 All ER 556 
by Templeman J when he said that if a 
subsidiary company in the group turns 
‘out to be the runt of the litter and de-
clines into insolvency to the dismay of 
the creditors, the parent company and 
other subsidiary companies may prosper 
to the joy of the shareholders without 
any liability for the debts of the insol-
vent subsidiary’. 

That’s not to say a parent company 
will let its subsidiary sink! 
The parent may, as a result of good 
business practice or to preserve its 
reputation, decide to help the sub-
sidiary out of potential insolvency.

Creditors 

When a creditor deals with a company, it must be able to identify which company within 
the group it is dealing with. This is important because a creditor can’t go after any other 
companies within the group to recover losses from the company it is dealing with. 

A creditor can protect itself in the following ways when dealing with a company within a 
group:

• The creditor can put in place contractual protections such as cross guarantees and secu-
rity from all the other companies in the group – this means each company is guaran-
teeing the obligations of the borrowing company. 

• In the event cross guarantees aren’t appropriate / practical, the creditor can request 
to receive a ‘letter of comfort’ from the parent/holding company of the borrowing compa-
ny. 

• A letter of comfort is not really considered a “legal liability” on the part of the 
parent/holding company that is giving it. It is considered more of a moral respon-
sibility that the parent is assuming - it is therefore not enforceable (unless there is 
a guarantee within it) but banks still rely on it in the hope that the parent honours 
their moral responsibility!
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Director’s Duties

We’ll learn more about director’s duties in the relevant e-guide however, in the 
context of a group of companies, when a director is considering the duties he has 
in relation to his company, this should be in the context of just his company i.e. he 
does not need to consider the wider interests of the group.  

 “whether an intelligent and honest man in the 
position of a director of the company concerned 
could, in the whole of the existing circumstances, 
reasonably believe the transaction to be for the 
benefit of the company” 

Charterbridge Corpn Ltd v Lloyds Bank Ltd [1969] 2 
All ER 1185

Proper test...

In reality there may be circumstances where the interests of the company and the inter-
ests of the wider group are intertwined and therefore it would be impossible for a director 
not to consider the wider group’s interests when making a decision. 

Minority shareholders

Scottish Co-operative Wholesale Society Ltd v Meyer [1959] AC 324, HL 

• The majority shareholder no longer had a need for the subsidiary company. 
• He ran down the business of the subsidiary to the point that there was no busi-

ness left. 
• The minority shareholders petitioned for relief under s. 210 CA 1984 (now the s. 

994 remedy. 
• HOL said the affairs of the subsidiary had been conducted by the controlling 

shareholder in an oppressive manner and ordered the majority shareholder to buy 
out the minority on the basis of the valuation of the shares, as if the oppressive 
conduct had not occurred. 
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Thank you for downloading 
the Company Law Study Guide 2!
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