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Becoming a member 

The terms ‘member’ and ‘shareholder’ mean the 
same thing in this guide. 

Membership of a company is governed by s. 112 CA 06 which defines membership as including:

• the Subscribers of a company’s memorandum of association that have agreed to be mem-
bers of the company on registration and are entered into the ‘register of members’ of the 
company

• every other person who agrees to be a member and is added to the register of members

•There are 4 methods of becoming a shareholder/member:

• Subscribing to the memorandum
• Taking up an allotment of shares
• By receiving a transfer of shares from an existing shareholder
• By the transmission of shares on the death or bankruptcy of a member

Subscribers must take at least one share on 
incorporation – s. 8(1)

An allotment of shares can be made to new 
or existing shareholders. Once the company 
has allotted shares, the company will add the 
shareholders’ name to the register of mem-
bers (legal evidence of who owns shares in the 
company).
The company will then issue a ‘share certifi-
cate’ to the shareholders which is prima facie 
proof (but not conclusive – see Bloomenthal v 
Ford [1897] AC 156, HL) (s. 768(1)) for that 
shareholder that they own those shares listed 
on the certificate. This share certificate will 
need to be delivered to the shareholder within 
2 months after the allotment of any shares.
 

Sometimes when there is a transfer or 
transmission of shares, it can result in 
someone not anticipated as a sharehold-
er being the holder of shares. Issues can 
arise if directors are unhappy with the 
transferee and refuse to add their name 
to the register. 

Shares are transferred via a ‘stock trans-
fer form’. The company, upon receipt 
and approval of this form will cancel the 
transferor’s share certificate, update 
the statutory register of members to 
remove the old member and add the new 
one and issue a new share certificate to 
the transferee (within 2 months)!

Who can be a member?
Anyone but there are restrictions on certain classes of people:

• Minors – not necessarily prohibited but sometimes the company may prohibit minors in their articles 

• Subsidiary companies – a company cannot be a member of itself (s. 658) and cannot be a member 
of its holding company (s. 136) 

• Exceptions to this will be when a subsidiary holds shares in its holding company as a trustee for 
someone else – s. 138 or 

• In the ordinary course of its business as an authorised dealer in shares – s. 141 

Transfer / transmission of shares Allotment of shares

Subscribing for shares
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Classes of shares

Class rights

Class rights can’t be varied or abrogated 
other than in accordance with the varia-
tion provisions in the articles and if there 
are no such provisions, with the consent 

of the class in accordance with s. 630. As 
such, class rights are better protected as 
otherwise articles can be varied by special 

resolution in accordance with s. 21(1). 

A company may have more than one class of shares i.e. ordinary shares and preference shares

• Carry residual rights of participation in in-
come and capital

• No right to a fixed dividend 
• After payment of any dividends to prefer-

ence shareholders, ordinary shareholders 
enjoy remainder of surplus profits actually 
distributed as dividend by directors 

• Obvious risk is that if the company makes 
little/no profit – they don’t benefit 

• Advantage – if the company makes loadssss 
of profit, they get a nice chunky dividend 
and aren’t restricted like preference share-
holders

• One vote per share usually
• Right to return of capital ranking after pref-

erence shares but then have a claim in the 
pool of surplus assets in solvent winding up

Ordinary shares Preference shares

• Fixed preferential cumulative dividend and 
priority on a return of capital on winding 
up 

• Rank after secured and unsecured credit-
ros but ahead of other shareholders 

• Restricted voting rights 

A company may issue shares that have certain rights and restrictions attached to them (known as ‘class 
rights’). This will be set out in the company’s articles of association. 

Scott J broadened the classification of class rights to include 
rights of members in their capacity as a member which are not 
attached to any particular class. 

Cumbrian Newspapers Group Ltd v Cumberland and Westmorland Herald Co Ltd 
[1986] 2 All ER 816
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Rules of construction

The court has developed certain rules of construction to help with identifying the rights attached to each 
class of shares

There is a presumption of equality between 
shareholders that they have proportionate 
rights in the capital of the company to the 
number of shares held (this can be rebutted 
by certain shares having certain rights). 

Any rights attached to a share are deemed to be 
exhaustive – as explained in Re National Telephone 
Co [1914] 1 Ch 755

Will v United Lankat Plantations Co 
[1914] AC 11

• In this case the attachment of a preferential 
dividend right to preference shares was pre-
sumed to be exhaustive as to their dividend 
rights. This negated any right to further partici-
pate in surplus profits. 

This presumption can be rebutted by expressly de-
claring that the shares are participating preference 
shares with a right of participation in surplus profits 
after a certain percentage of dividend has been 
paid to ordinary shareholders.

This same presumption applies on rights in winding 
up.

Prima facie - preference shares are entitled to 
a cumulative dividend. 

• This means they are entitled to have any 
deficiencies in a given year made up from 
profits of subsequent years before any-
thing is distributed to other shareholders.

• If the preference shares are non-cumula-
tive – this must be stated in articles.

• There is a prima facie presumption that 
dividends and arrears are only payable 
whilst the company is a going concern and 
are no longer payable once winding up has 
begun – unless express terms of issue to 
the contrary. 

A PRESUMPTION OF EQUALITY

A CUMULATIVE DIVIDEND

RIGHTS GRANTED ARE DEEMED EXHAUSTIVE

Variation or abrogation of class rights
• Variation or abrogation of class rights must be carried out in accordance with the articles.

• If there is no provision within the articles than the variation procedure set out in s. 630 must be fol-
lowed:

• consent must be obtained in writing of the holders of not less than ¾ in nominal value of the issued 
shares of that class or a special resolution of that class approving the variation at a separate class 
meeting – s. 630(4) 

• If the share class has consented to the variation, the holders of not less than 15% of the issued shares 
in that class can apply to court within 21 days of the variation to have it cancelled – the variation will 
not take effect until it has been confirmed by the court s. 633(2) – (4). That 15% can’t have consent-
ed or voted for the variation. 

There can be a question of whether there is actually a variation to ‘class rights’ or whether a decision just 
impacts the members enjoyment of the class rights. 

• If the change just impacts the enjoyment of the rights but not the rights themselves then there is no 
variation and consent is not required i.e. in White v Bristol Aeroplane Co Ltd [1953] Ch 65, CA – the issue 
of preference shares would dilute control of existing preference shareholders but this was not classed 
as a variation. A way to ensure rights are clear is to expressly include what amounts to a varaiation in 
the articles or in the definition of class rights. 
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Share transfer and transmission
Shares are personal property – s. 541 and are transferrable in the manner provided by company’s articles (s. 544(1)) subject to 
the Stock Transfer Act 1963.

A company can not register a transfer of shares unless a proper instrument of transfer (i.e. one suitable for stamp duty purpos-
es) has been delivered to the company – s. 770(1) – there are exceptions to a stock transfer form being stamped by HMRC such as 
transfers for nil consideration. 

• Shareholders have a prima facie right to 
transfer shares.

• Any restrictions on transfers need to be set 
out in the articles.

• Directors do not have an obligation to autho-
rise a transfer that is in breach of articles. 

A prima facie right to transfer shares
• It is common for there to be restrictions in 

the articles that limit who a shareholder can 
transfer shares to. 

• This is very typical for articles of a pri-
vate company as they are usually family 
companies. 

• There is then a conflict between a sharehold-
er wanting to transfer his shares and realise 
his investment vs the other shareholders 
who want to prevent that transfer or take 
the shares for themselves – explained in BWE 
International Ltd v Jones [2004] 1 BCLC 406.

• A company needs to approve the registra-
tion of the transfer and if they refuse they 
need to give reasons – s. 771(1). 

• Shareholders have pre-emption rights (either 
statutory and/or article specific) which mean 
that selling shareholders have to ‘offer for 
sale’ their shares first to existing sharehold-
ers. 

• Where a shareholder triggers pre-emp-
tion mechanisms, the next requirement 
is to notify the company, indicate the 
number of shares they wish to transfer 
and the price at which they wish to sell.

 
• Company secretary notifies the members 

who are entitled under the pre-emption 
to make offer to purchase shares.

• Articles may say price to be paid etc but 
usually fair value certified by company’s 
auditor. 

Restrictions on transfer shares

• A director must always exercise his duties 
when making decisions (i.e. make a deci-
sion in good faith, most likely promote the 
success of the company for the benefit of 
members as a whole). If the directors refuse 
to register the transfer, they need to give 
reasons.

• Shareholder can petition under s. 994 (un-
fairly prejudicial). 

• Powers of directors to refuse to register 
transfer can be absolute discretion or can be 
limited but in either scenario should always 
be in the interests of the company and deci-
sion in accordance with duties.

Directors refusing to register transfer

• The directors powers to refuse to register a transfer of shares has to be 
exercised as soon as possible and in any event within 2 months of the 
transfer being lodged – s. 771(1). 

• Once a 2 month period has elapsed, directors are no longer able to exer-
cise their discretion – application can be made under s. 125 to get register 
rectified by including name of transferee.

Time limits
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Register of Members

• Every company must maintain a register of members – s. 113

• Entry on register is essential part of legally being a member (save for subscribers) – s. 112

• Trusts aren’t recorded on register of members

• Register is prima facie but not conclusive evidence of matters – s. 127

• Register must include details of the names and addresses of members – s. 113(2) and date of 
entry on register as member and date ceasing to be a member 

• If there is only one member – the register must include a statement that the company has only 
one member – s. 123

• The register must be available at registered office and registrar of companies must be notified of 
that place – s. 114

• The register of members helps creditors and investors identify who actually owns the companies 
which will help them work out whether to invest or provide credit. 

Status and contents of the register of members

Rectification of register of members

• The details in the register of members can be challegneged but a shareholder challenging the con-
tent of it (on the grounds of mistake for example) must do so promptly 

• S. 123 governs the rectification of registers 

• Court has discretion to refuse application or order rectification and payment by company of any 
damages sustained by any part aggrieved – s. 125(2)

• Shares, like most property, have a ‘legal’ 
title and a ‘beneficial’ title.

• The register of members and share certifi-
cates deal with the legal title.

• Beneficial title can be passed on without 
following the legal share transfer process but 
as with trust arrangements, the legal owner 
(seller) will hold the shares on trust for the 
buyer. 

• The contract of sale between the seller and 
buyer of shares will usually deal with the 
situation that arises in the event that regis-
tration is not authorised.

Relationship between seller and buyer of 
the shares when registration is refused

• Transmission arises by operation of law on 
death or bankruptcy of member. 

• Death of shareholder – shares are trans-
mitted to his personal representative and 
production of grant of probate of the will or 
letters of administration of estate or con-
firmation as executor of deceased person 
must be accepted by company as sufficient 
evidence of grant – s. 774. 

• Bankruptcy – beneficial interest of shares 
vests in trustee in bankruptcy whose posi-
tion is similar to that of personal representa-
tives. 

• Transmission is governed by articles – sets 
out procedure which apply on death or bank-
ruptcy of shareholder.

Transmission of shares



07

Decision making and company meetings
Generally private companies (given the small number of shareholders) tend to operate by using written 
resolutions rather than having actual shareholder meetings. This is permitted via s. 281(1).

Voting
Subject to articles: 

On a show of hands each member (that is entitled to vote) has one vote – s. 284

On a poll each member (that is entitled to vote) has one vote per share held – s. 324 (as 
such they provide a more accurate picture reflecting member’s shareholding) – company 
cannot exclude shareholders right to demand a poll at a general mtg save re-electing a 

chairman and adjourning a meeting – 321(1)(a) and (b)

A member who is entitled to attend and vote at a meeting can appoint a ‘proxy’ to 
exercise their voting rights when they are unable to make the meeting – this will be via 
a formal instrument that is executed by that voting member and will set out what rights 

have been proxied – s. 324 

The proxy instrument must be in writing and lodged with the company ahead of the 
meeting – the articles can’t specify a date that is longer than 48 hours prior to the 

meeting (s. 327) 

Where a corporate entity holds shares in a company, someone will attend/vote as a cor-
porate representative of that company (usually a director) [see s. 323]

Duomatic Principle

Information Unanimous Consent (Duomatic Principle) 

• Informal unanimous consent of all shareholders who have right to attend and vote at 
meeting is as binding as a resolution in general meeting – Duomatic principle 

• Duomatic principle may override requirements in articles or statute or shareholders 
agreement 

• Used to validate actions that otherwise do not conform with requirements
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Resolutions
Resolutions fall into two cateogries: special and ordinary 

• Ordinary resolutions – whenever it says ‘resolution’ (without special in front of it) in 
the CA it means an ordinary resolution. Ordinary resolution is a simply majority i.e. 
51% or more – s. 282

• Special resolutions – if a decision requires a special resolution, it will be expressly 
stated. Special resolution is a majority of not less than 75%- s. 283(1) 

For private companies resolutions can be passed in writing or at a meeting – s. 281(1)

Public companies can’t use written resolutions so have to pass resolutions at a meet-
ing – s. 281(2) 

A resolution is validly passed if notice of the meeting and resolution is given and the 
meeting is held and conducted in accordance with the provisions of Companies Act 
governing the conduct of meetings and AGMs and company’s articles – s. 301 

Written resolutions just mean the decision is in writing rather than at a meeting – it is a statutory right 
to pass a resolution in writing – s. 288(1). This is statutory scheme. 

The statutory scheme is as follows: 

• Copy must be sent to every eligible member i.e. every member entitled to vote – s. 289

• Must be accompanied by a statement explaining how a member signifies agreement and date reso-
lution must be passed - otherwise it lapses under s. 297 (s. 291(4))

• If it is to be passed as special resolution – it must state that s. 283(3) 

• Resolution must be circulated via hard copy or electronically 

• Any documents that are relevant to resolution being passed must also be available and circulated 

• Default time limit for written resolution lapsing is 28 days from circulation date – s. 297

• It is passed when the majority of members required signify agreement – s. 296(4) i.e. it is passed 
the date the majority is met whether that be a simple 51% for ordinary or 75% for special 

• Can’t revoke agreement once given it - s. 296(3) 

• Company must keep a copy of the resolution for at least 10 years – s. 355(1), (2)

• Directors can circulate a written resolution at any time – s. 291

• Members holding 5% of total voting rights may request company to circulate a proposed written 
resolution and with it a statement of not more than 1000 words on subject matter of resolution – 
s. 292 this will be at the members expense.

 
Registering resolutions – resolutions and agreements (as set out and described in section 29 of CA) 
must be registered with Companies House. These must be registered with CH within 15 days after be-
ing passed. Failure to register is an offence – s. 30(2) 

Written Resolutions
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General Meetings

General meeting i.e.  meetings of the shareholders/members 

• Directors can convene a meeting of company on 14 clear days’ notice (unless arti-
cles require longer) – s. 302. Public companies is 21 days. 

• All shareholder meetings in private companies are known as ‘general meetings’ 

• Public companies must call an annual general meeting (given nature of type of share-
holders they need to meet at least once a year) 

• Notice of a general meeting must be given to company’s auditor who is entitled to 
attend and be heard on any part of business which concerns him as auditor – s. 502

 
• Directors are required to call a GM once requested to do so by members representing 

at least 10% of members or 5% if 12 months have elapsed since last GM (s. 303(2))

• Court also has the power to call a GM – s. 306 – this power is to help the company 
get on with managing its affairs without being frustrated by impracticability of calling 
or conducting a GM in manner prescribed by articles and act. 

• Limits to courts power to do this is where ordering a meeting will negate a class 
right conferred on a shareholder or shift the balance of power in a company 
where it is deadlocked by virtue of the parties’ agreement 

Meeting procedures

Failure to give adequate notice of a meting will invalidate the meeting and nullify the proceedings – 
Smyth v Darley (1849) 2 HLC 789

• Meetings can be called at shorter notice with consent of majority of members having right to attend 
and vote at meeting holding at least 95% nominal value of shares carrying voting rights in public 
companies and 90% in private companies – s. 307(4)

• Notice of general meeting has to be hard copy or electronic – s. 308 

• Notice must be circulated to every member, every director – s. 310 and the auditor s. 502

• The notice must specify time, date and place of meeting and (subject to articles) general nature of 
the business (s. 311(2)) must also have a prominent statement that member is entitled to appoint 
proxy/proxies – s. 325 

• Any member can be elected chairman by resolution passed at meeting – s. 319 or might say who it is 
in articles

 
• Chairman must adjourn meeting if requested by meeting or if quorum is not present within half an 

hour before meeting starts or ceases to be present at any point throughout 

• Chairman’s decision to adjourn is invalid if: (a) taken in bad faith, (b) fails to take into account 
relevant factors, (c) considers irrelevant factors or (d) reaches a conclusion no reasonable chair-
man could have reached.

• Quorum is set out in articles but default position is 2 qualifying persons (but can’t both be corporate 
representatives or proxies for same member) – has to be two separate members. 

• Every company has to keep minutes of general meetings – s. 355(1)(B) and of director’s meetings 
(s. 248) 
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