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The statutory derivative claim 
Shareholders’ remedies are dominated by the common law rule in Foss v Harbottle (1843) 2 Hare 461. The 
rule has two elements: 

1. the proper plaintiff in respect of a wrong allegedly done to a company is prima facie the company; and

2. where the alleged wrong is a transaction which might be made binding on the company by a simple ma-
jority of the members, no individual member of the company is allowed to bring a claim in respect of it.

However, there are circumstances where certain specified types of wrong are committed by the directors and 
in these situations, the court has a discretion to allow members to bring a claim in their own name on behalf of the 
company (unless those wrongs have been ratified in accordance with s. 239 CA 2006). This claim is known 
as a ‘derivative claim’.  

A derivative claim may only be bought in respect of a cause of action arising from an actual or pro-
posed act or omission involving any:

• negligence 

• default

• breach of duty; and/or

• breach of trust 

that has been committed by a director of the company (s. 260(3)). 

Therefore a breach of directors’ duties are included! 

The action can be brought against a director, a third party or both (however the act being com-
plained of must be committed by a director) (s. 260(3)). 

What may be brought as a derivative claim?

Who may bring a derivative claim?

Only the members of the company can bring a claim (including transferees and recipients of trans-
mitted shares - s. 260(5)). Permission will then be required from the court to continue the claim (s. 

261(1)). 

There are circumstances where another member may seek permission to continue a claim as a 
derivative claim brought by the company (s. 262) or another member (s. 264) where the follow-
ing is satisfied: 

• the claim has been commenced or continued in a manner that amounts to an abuse of pro-
cess

• the company or member has failed to prosecute the claim diligently
• it is appropriate for the member seeking permission to continue the claim as a derivative 

claim 

The purpose of these provisions is to prevent the company or other members from starting 
proceedings with no intention of bringing them to a conclusion with the aim of frustrating the 
bringing of a derivative claim. 



A person acting in accordance with s. 172 (the 
statutory duty to promote the success of the 
company) would not seek to continue the claim 
- as the test under s. 172 is a subjective test, 
the bar under s. 263(2) will only apply if it can 
be said no director would seek to continue the 
claim. 

The proposed or past act or omission for which 
the member wants to bring a derivative claim 
has been authorised by the company before 
it occurred or ratified it since it occurred (s. 
263(2)(b) and (c)) - the court has the power to 
adjourn an application to allow the members 
to decide whether to ratify the act or omission 
by way of a resolution (s. 261(4)). Obviously 
acts that are outside of the company’s powers, 
fraudulent, unlawful or against creditors’ inter-
ests cannot be ratified. 

So what are the ‘preconditions’ to continuing a derivative claim?

A court must refuse permission for a derivative claim to be continued if it is satisfied of one or both of the 
following (s. 263(2)): 

The court’s discretion to continue a derivative claim
Where the preconditions for continuing a derivative claim are satisfied, the court has discretion whether 
to continue the claim. This discretion will be exercised having regard to all relevant matters including the 
list of factors set out in s. 263(3) to (4) (a non-exhaustive list). This includes: 

• whether the member acted in good faith 
• the importance that a person acting in accordance with the duty to promote the success of the com-

pany under s. 172 would accord to the proposed claim 
• whether a proposed or past act or omission would be likely to be authorised or ratified 
• whether the company has decided not to pursue the claim 
• whether the member has a cause of action that he may pursue in his own right rather than on behalf 

of the company (i.e. unfairly prejudicial claim)
• the views of the members of the company who have no personal direct or indirect interest in the mat-

ter - court must have particular regard to this (s. 263(4)). 

Costs
The court can grant permission to continue the derivative claim with an order that the claimant member 
be indemnified for costs by the company (CPR 19.9E). 

Wallersteiner v Moir (No 2) [1975] QB 373 - the CoA held it would normally be appropriate to award an 
indemnity where three criteria are satisifed: 

1. the claim is one that would have been reasonable for the board of directors to have pursued;

2. the claimant member has no interest in the outcome other than in his capacity as a shareholder of 
the company; and

3. all benefit from the action will accrue to the company. 

Bhullar v Bhullar [2015] EWHC 1943 (Ch) - Morgan J cautioned that any form of 
pre-emptive costs order had to be considered carefully given the potential for creat-
ing an imbalance between parties, especially in the context of disputes which were 
ultimately between different fractions of shareholders. 
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Universal Project Management Services Ltd v Fort Gilkicker Ltd and others 
[2013] 3 WLR 164

Briggs J held that multiple derivative claims were still governed by the com-
mon law principles. Therefore those claims may only be pursued in accor-
dance with the guidance given by the CoA in:

 Prudential Assurance Co Ltd v Newman Industries Ltd (No 2) [1984] Ch 204 

Conduct will be regarded as fraudulent in a common law derivative claim 
where it involves: 
• misappropriation of company money or property
• securing of an improper advantage at the expense of the company
• director’s breach of duty that benefits the director in question 

In contrast with the statutory derivative claim, negligence on the part of a 
director without any concomitant personal advantage will not suffice (Multina-
tional Gas and Petrochemical Co v Multinational Gas and Petrochemical Ser-
vices Ltd [1983] Ch 258).
 

Multiple derivative claims

There may be a case where a shareholder of a parent company wants to pursue a cause of action vested in 
a subsidiary of the parent. This is called a ‘double derivative claim’. 

A ‘triple derivative claim’ is where a shareholder of the parent wants to pursue a cause of action vested in a 
subsidiary of the parent company’s subsidiary.

Generic term for both double and triple derivative claims is ‘multiple derivative claims’. 
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