
WTL?!

Follow us:
@ What The Lawyer
Instagram | Twitter | LinkedIn

www.whatthelawyer.com

COMPANY COMPANY 
LAWLAW
Share CapitalShare Capital

STUDY GUIDE 9



Issuing shares at par - this means the 
shares are issued at the nominal 

value i.e. if the shares are £1 each, 
they are issued to the shareholders 

at £1 each. 

Issuing shares at a premium – sometimes the market value of 
shares way exceeds the nominal value of those shares. 

You can buy shares in a company for £100 per share but 
the nominal value of the share could be just £1. The dif-
ference is known as the ‘premium’. This additional money 
should be transferred to a share premium account of the 

company – s. 610. The nominal value should be trans-
ferred to the share capital account. 

Prohibition on issue at a discount – shares can not be allotted at a discount i.e. for less than the nominal val-
ue – s. 580(1). If this happens, the allottee is liable to pay the amount of the discount plus interest at 

the appropriate rate. The company and any officer is also liable on conviction to a fine – s. 590. 
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Share Capital

• Shares must have a fixed nominal (or par) value – s. 542(1)

• The nominal (par) value can be as low or as high as the company wants it to be. 

• Shares can not be issued for less than the nominal value. 

• Different classes of shares in the company may have different nominal values and they can be in 
any currencies – s. 542(3)

• Every time the company makes an allotment of shares, it must deliver a return of allotment 
(Form SH01) which includes a statement of capital setting out the total capital position of the 
company.

Share capital requirements

Issued v Allotted Share Capital
• Shares are allotted when a person acquires the unconditional right to be included in the company’s 

register of members for those shares (so their name has not yet been entered on the register) – this 
is an enforceable contract for the issue of the shares

• Shares are issued when the details of the allotment are entered on the register of members. 

Minimum capital requirements
• Public company is £50,000 (or EUR 65,000) 

• Private companies do not have a minimum share capital requirement 

Paid up share capital
• Shares may be fully or partly paid up 

• Shareholder can be called on to pay the remaining balance of share price (if only partly paid up)

• Public companies must not allot a share except as paid up to at least ¼ of its nominal value and 
whole of any premium (premium means the amount paid on top of the nominal value for a share). 



Authorisation
Allotting more shares alters the balance of power within a company as generally shares carry a 
right to vote – as a result there are statutory controls to prevent directors going too wild with 
this power. 

• As a starting point, directors must comply with their fiduciary duties when allotting shares

• Directors can only allot shares if they have the power to do so by the articles. The power 
to allot will specify the scope of such power i.e. whether its unconditional, the maximum 
number of shares in value that the directors can allot without shareholder consent and the 
duration of which they have to allot those shares (max being 5 years) – s. 551(2) – (3) 

• If no such authority exists – the shareholders can authorise and grant the directors this 
authority by way of an ordinary resolution – s. 551(1) 

• If a private company has only one class of shares, the directors do not need to get share-
holder consent to allot more shares of the same class - as they are granted the power under 
s. 550 – however if the articles expressly prohibit directors exercising this right then they 
still need to get an ordinary resolution (this would include companies incorporated pre CA 
2006). 

 

Alteration of share capital 

The share capital of a company can be altered in the following ways: 

• Increase share capital by allotting new shares

• Reduce its share capital 

• Sub-divide or consolidate all or any of its share capital:

• Sub-divide means divide a share into smaller value shares i.e. 1 share of £1 can be divided into 5 
shares of 20p each

• Consolidation means combine shares into a new share with a new nominal value i.e. 5 shares of 20p 
are consolidated into 1 share of £1.  

• Reconvert stock into paid up shares of any denomination – it is rare for companies to have stock nowa-
days 

• Redenominate all or any of its share capital into another currency – s. 622 – 628 

Allotment of shares
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Pre-emption Rights 
• Pre-emption rights are rights attached to shares (the right of pre-emption is a statutory 

right given to ordinary shareholders under s. 561) and mean a company must first offer any 
new allotment of shares to the existing shareholders in proportion to their existing share-
holdings – this prevents their shares being diluted (i.e. if A holds 8 shares and B holds 2 
shares and the company allot 10 new shares to C – A’s shares particularly have completely 
been diluted as he’s gone from a majority shareholder to a ‘minority’). 

• The offer to existing shareholders must state the period of not less than 21 days during 
which the offer may be accepted and must not be withdrawn before the end of that period 

• Company can then only offer those shares once the period has elapsed or company has 
received notice of every offer/refusal 

• Pre-emption rights don’t apply in the following circumstances:

• Allotment of bonus shares – s. 564

• The allotment is for consideration other than cash – s. 565 

• Allotment held under an employees’ share scheme – s. 566 

• The articles expressly exclude the right of pre-emption pursuant to s. 567 (applicable to 
private companies only) or where only one class – s. 569(1)

• Pre-emption may be disapplied at the time authority to allot is granted under s. 551 
pursuant to a special resolution under s. 571(1) this can be specific or general allotment 

 

Payment of shares
• Allottee must pay in full at least nominal value of the shares and possibly pay a premium as 

well 

• Sum due to be paid up in money or money’s worth including good will and know how – s. 
582 

• Extended definition of an allotment for cash is set out in s. 583

 

Capital raising
• Private companies cannot offer shares to the public

• However, private companies can issue shares privately in a way to raise additional sources 
of income i.e. an investor may buy shares in the company – this injects cash into the com-
pany and the investors’ return is payments by way of dividends. 
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• A public comany must be authorised by its articles to issue redeemable shares (s. 684(3)). 

• A private company does not need express authority in the articles but there may be a provision 
in the articles that restrict or exclude this power (s. 684(2)). 

• In order to issue redeemable shares, there must be at least one non-redeemable share in issue 
(s. 684(4)). The company can never have only redeemable shares. 

• The terms of the redemption of shares will be determined by the directors of the (limited) 
company provided they are authorised to do so via the articles or an ordinary resolution of the 
members. 

• Redeemable shares can only be redeemed out of distributable profits, the proceeds of a fresh 
issue of shares for the purpose of redemption or (if a private company) out of capital (s. 687).

• Where shares are redeemed they are treated as cancelled and the amount of the company’s 
issued share capital is diminished by the nominal value of the shares redeemed (s. 688). 

Redemption of shares

Capital Maintenance

• It is a fundamental principle of company law that the share capital of a company limited by shares be-
longs to the company and not its shareholders. 

• This provides creditors with the assurance that in a worse case scenario they can at least be certain 
that the share capital is available to satisfy the company’s debts. 

• The rules that give effect to this principle are referred to as the ‘capital maintenance regime’. The efect 
of this is that money used to subscribe for shares can only be returned to shareholders in strictly con-
trolled circumstances. 

• In reality, the capital maintenance regime has little significance for private limited companies as their 
share capital is usually very low anyway (like £100 or so). 

• The capital maintenance regime is reflected in the Companies Act 2006 in the following ways:

• share capital reduction - private companies can reduce its share capital with the consent of its 
members by special resolution and supported by a ‘solvency statement’ from the directors (chap-
ter 10, part 17, CA 06). Public companies can only reduce its share capital with the consent of the 
court. 

• redemption of shares - a private company can redeem its shares out of capital but a public compa-
ny can only redeem shares out of distributable profits or proceeds of a fresh issue of shares made 
for the purpose of financing the redemption. 

• buyback of shares - a public company may only purchase its own shares out of distributable profits 
or proceeds of a fresh issue of shares made for the purpose of financing the purchase (s. 692(2)). 
A private company may also purchase its shares out of capital under chapter 5 of part 18 of CA 
2006 or if authorised, by articles, out of capital up to (in any financial year) the lower of £15,000 
and nominal value of 5% of its fully paid share capital (s. 692(1) and (1ZA)). 

• distributions - a company may only make distributions to its members out of distributable profits 
(s. 830). There are extra rules for a public company. 

• financial assistance - public companies must not provide financial assistance for the purpose of 
acquiring its own shares (s. 678(1)). 
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• A limited company with a share capital may only purchase its own shares in accordance with 
Chapter 4 of Part 18 CA 2006 (subject to any restrictions in the company’s articles - s. 690). 

• A company can buyback its shares if:

• the shares are fully paid (s. 691(1))

• they are purchased out of distributable profits - a private company can purchase using capital 
(s. 692(2)) but a limited company (which is both public and private limited) can only pur-
chase its own shares out of distributable profits and/or proceeds from an issue of shares for 
the purpose of the buyback. 

• if a private company purchases shares out of capital, it should do so out of capital in ac-
cordance with chapter 5 of part 18 subject to any restrictions in the articles (s. 709(1)) or 
under the ‘de minimis’ exemption i.e. if the aggregate purchase price in any financial year is 
the lower of £15,000 or nominal value of 5% of its fully paid share capital at the beginning of 
the financial year (s. 692(1ZA) - (1A)) 

• the purchased shares must be cancelled (s. 706) or in the case of a private company buying 
back out of distributable shares, then the shares bought back can be held as treasury shares. 

Buyback of shares

• A dividend made in contravention of Part 23 is unlawful (s. 847). 

• Distribution is defined as ‘every description of distribution of a company’s assets to its mem-
bers, whether in cash or otherwise’ (s. 829(1)). 

• The following distributions are excluded from the above definition (s. 829(2)):

• a bonus issue of fully or partly paid shares
• reduction of share capital 
• redemption or purchase of any of the company’s own shares out of capital or out of unreal-

ised profits
• distribution of assets to members on a winding up

• A company may make a dividend or other distribution provided:

• it has the profits available to make the distribution (s. 830(1)) (i.e. it has distributable re-
serves); and

• the distribution is justified by reference to the relevant accounts (s. 836(2)). 

• Directors must have regard to their statutory and common law duties before recommending a 
distribution.  

Distributions and dividends
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